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PRINCIPAL MATTERS. 
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Pack 


1, A party having a separate and independent right of action is under 
no obligation, and cannot be required to intervene in a suit, or cumulate 


| his action with others litigating about the same matter. 
Te Blane vs. Dashiell, 274 


r 2, Two demands, clearly inconsistent and exclusive of each other, cannot 
7 be cumulated in the same action ; but the plaintiff may make his election 
at the trial, which one he will proceed with. 
Morgan vs. Whiteside’s Curator, 277 
_ 3. The revocatory action to set aside a contract by an insolvent debtor 
' toacreditor, to secure a just debt, is only applicable to a particular class 

* of cases in which the only ground of nullity is an undue preference given 
' to one of them; and suit must be brought within a year from the date of 
>» such contract Caldwell et al. vs. Alchafalaya Bank, 308 


4. But the revocatory action may be brought within a year, by a single 
creditor, from the date of his judgment against his debtor; or by a syndic 


) tepresenting all the creditors, within a year from his appointment, to set 


5. A hypothecary action is one of a real nature, whether the property 

mortgaged be in the hands of the mortgagor, or in the possession of a third 
Elwyn vs. Jackson et al., 411 

6. A sale of slavés by authentic act, cannot be disregarded or attacked 


collaterally. It can only be set aside by the revocatory action. 
Morton vs. Crosby et al., 424 


AFFIDAVIT. 


1. An affidavit to sustain an injunction, must state positively the facts 


sworn to, so as to subject the party to the penalties of perjury, if not true. 
Le Blanc vs. Dashiell, 274 


2. An affidavit is not vitiated by setting forth superfluous matter, if it be 
Otherwise good...................c00 wiaeeetateed cucdeseced Le Blane vs. Dashiell, 274 
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3. An affidavit, stating that the plaintiff “feurs the defendant may 


remove the mortgaged slave out of the jurisdiction of the state,” is 
insufficient to obtain an order of sequestration. He should set forth the 
facts which induce his apprehension...................+0+ Clark vs. Glover et al., 266 






4. An affidavit in which plaintiff states “he verily fears, and has good 
and suffictent cause to believe the defendant will remove the slaves in 
contest gut of the state,” &c., is insufficient to support a writ of 
sequestration Miins........sccsnesesesccecccesces Watkinson, agent, &c. vs. Black, 351 


See Arrest, InjuncTION, SEQUESTRATION. 


ANSWERS TO INTERROGATORIES. 


1. When a party expressly calls for the separate answers of each member 
of the firm, every member thereof is bound to answer when notified of 
the order of court; and without a commission being sent, even when the 
party interrogated resides out of the parish. 
Allain & Tremoulet vs. Truzillo, 297 
2. It devolves on the party desiring the answers to interrogatories, to 
notify the party interrogated, and give time for the answers to be made..... ib, 


3. Where separate answers of the members of a firm are required to 
interrogatories, each member is bound to answer separately when notified, 


’ Same vs. Same, 300 
APPEAL. 
1. No appeal lies from a judgment overruling an exception to the 
Snntetistioe Of the ceutt........00sceccevesecessosscssece Richardson vs. Ledbetter, 156 


2. Where the record was not filed on the return day, nor within three 





judicial days thereafter, the court refused to sustain the appeal; urged on 
the ground that the delay was caused by mistake of the appellant and his 
counsel in supposing it had been filed by the clerk in proper time, 4 
Gill vs. Hudson, 203 
3. An appeal lies from an interlocutory judgment setting aside a writ of : 
RE TERERRERR RG OT Oey ee ene aT em, ee Gossett vs. Cashell, 245 4 


4. There being no grounds on which to prosecute the appeal in this case, 
it was considered as taken for delay, and judgment confirmed with ten per 
NE IIE cones ssesvenesceorvecensssepscescouevcrsntasabe Brumfield vs. Mortee, 261 


5. When the dilatory proceedings in,the court below, coupled with the 4 : 
absence of any defence as set up, show an appeal ig gesorted to for delay, | 


the judgment will be affirmed, with ten per cent. damages. > 
Same vs. Same, 263 | 


6. Where the record is brought up by the appellee, and there does not 
appear to have been any valid defence, the appeal will be considered as 


taken for delay, and the judgment affirmed with ten per cent. damages. 
Same vs. Cunningham, 264 
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7. The certificate of the clerk should state that the record “ contains all ag 


the evidence adduced on the trial,” or the appeal will be dismissed. 
Choice vs. Harby et al., 265 
8. Where the appellee asks to have the judgment amended, he cannot 
have damages as for a frivolous appeal................ Le Blane vs. Dashiell, 274 


9. Where the appellee asks to have the judgment amended, he cannot 
have damages for a frivolous appeal....................Je Blane vs. Dashiell, 274 


10. It must appear from evidence before this court, that thie appellee 
resides out of the state, at the time of service of citation, on his attorney, 
or it will be insufficient...........cccecccccssscscsceces Ratliff vs. His Creditors, 292 


11. An appeal having been once granted, the judge a quo has no longer 
any control, and cannot make any order respecting a citation or the mode 
III icrsninn sinvenwnnncnce Oeneeunplsnsieiontesiepiamsiadsnabiieemaitiiesn tities had ib. 

12, An appeal is not to be dismissed according to the act of March 20, 
1839, if the irregularity of the citation, or service thereof, is not imputable 
to the fault of the appellant: otherwise, if it is............. sisdbcacvecoasenaee 1. 


13. There was no ground to expect relief on appeal, and the judgment 
was affirmed, with ten per cent. damages................. Paulding vs. Parker, 324 


14, The appeal taken for delay, and judgment affirmed, with ten per 
SINR rassicaporsenetiarcncetsusneieotl Robinson & Co., vs. Armstrong, 325 
15. Appeal evidently for delay, and judgment affirmed with ten per 
cent, damages........... “= Lathe vssesnks nos canrieiinitieninieii Diggs vs. M‘Henry, 326 
16. Where the defence set up is entirely disproved by the plaintiff, and 
the defendant appeals, he will be condemned to pay damages as fora 
SN CUNO... « dine Set bs cttecesdcerwevecdaveantionsta Worsley vs. Barrett et al., 347 
17. But where the debt carried ten per cent. interest, only five per cent. 
damages were Gecreed................esscececccrererceserscscssecccercscsesescceses ++ tb. 


18. An appeal lies directly from an order of seizure and sale. 
M‘Donough vs. Fost, f. m. ¢., 350 
19. Where there is no defence, the judgment on appeal will be affirmed 
with the maximum of damages................c0seeees Vairin et al. vs. Palmer, 361 


20. A show of defence in this court, when none was seriously 
attempted below, will not protect the appellant from damages as fora 
SND GROOUL...cccntdheibthacdatense savesausesttnamas Bridge et al. vs. Bellow 435 

21, Where the defendant offers no evidence in support of his pleas, and 
shows nothing to suppor his appeal, judgment will be affirmed with thé 
maximum of damages.....................Jrwin et al. vs. Steamer Kentuckian, 468 


22. A party cannot be allowed to appeal from a judgment confessed by 
him, or in which he hag acquiesced by executing it voluntarily: Neither 


can he have such judgmemt amended on the appeal of the adverse party. 
Williams vs. Duer, 523 
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23. The constitutional right to appeal in all cases over three hundred 

dollars, must be exercised with such restrictions as the rights of others may 
FONGET MOCOMBAFY......0...cccrecccccerrrrcccccccsceccccvaccocecsoeses Davis vs. Jonti, 95 





24. The power of the court to assess damages for a frivolous appeal, 
does not impair or infringe the constitutional right to appeal......... ceccccese OB me 
25. An appeal does not lie from an interlocutory judgment, directing the 
sheriff to deliver up a steam-boat sequestered at the suit of the plaintiffs, 
on the defendant’s giving bond and security in a sum sufficient to cover the 
plaintiff ’s demand......Siate of Louisiana vs. Judge of the Commercial Court, 590 


ARREST. 


1. A debtor, doing business as a merchant, without any fixed domicil in 
the place, and living with his family at a boarding-house, is liable to arrest 4 
and sequestration of his moveables and baggage, for his boarding expenses, 
on the affidavit of the inn-keeper, or landlady declaring she fears he may 
remove with his effects and baggage out of the jurisdiction of the court. 
Wooster vs. Salzman, 98 
2. An affidavit which states that the insolvent has received as depositary 
certain property which he refuses to deliver up to the claimant, is 
insufficient to obtain an order of arrest. These circumstances are in no 
way calculated to induce the belief that the debtor is about to depart” 
from the jurisdiction of the court, or secrete his person from his creditors, ~” 
Toutaine vs. His Creditors, 386 


ASSIGNMENT AND TRANSFER. 


1. An assignment or transfer of debts, rights and claims, takes place by 
delivery of the titles, but the transferee is only possessed, as respects third 
persons, after notice has been given to the debtor of the transfer. 

Kimball vs. Plant et al., Wy 

2. In an action to annul a transfer of certain notes alleged to be made 
on the eve of insolvency, and in fraud of seizing creditors, it must be 
shown to the satisfaction of the court, that the debtor was insolvent at the 
time of the transfer, or that the defendants knew of his insolvency. 

Hubbard et al. vs. Hobson et al., 453 

3. The transferee of a note not endorsed, but transferred by a special 
assignment by the payee written on the back of it, cannot maintain an 
action against the transferor................0++0:+s+++ee0e.artin vs. M‘Masters, “420 

4. The transferor is only responsible for the existence of the debt at the 
time of the transfer of the note, but is not liable if it is not paid by the ‘ 
GOO. co cktiessensecesecccceccee peccccdcedcbocccrecrcecvecdihipascosevovectiocondsudacatnke i ab. 

5. The words “ without recourse,” added to a written assignment, do 
not alter the legal obligation of the parties, resulting from the written 
assignment alone..............ssesseerereees misnvvwecinnsnilll dioaveesnsvevavess lds selene 
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4 . . . . . 
1. Where cotton is shipped to factors, with instructions to lay out the 


proceeds in groceries, and if the purchases should exceed the amount, other 
cotton will be remitted by the first boat; they canot hold the cotton in their 
possession, subject to any balance on such purchases, against attaching 
creditors of the owners... ............:00008. Smith & Wright vs. M‘Call et al., 
9, An assigment by a debtor in New-York, of his property, in trust for 
the benefit of all his creditors, wherein credits in Louisiana are assigned, 
cannot defeat an attachment levied on those credits by even a New-York 
creditor, before notice of the assignment to the garnishee or debtor. 
Kimball vs. Plant et al., 
3. The defendant in attachment may bond the property, and thus dis- 
solve the attachment. He has a right to this, in order to relieve himself 
and his surety from the effect of his obligation, resulting from his 
SOE BOMB. csccccssccsccsesscccescocssesseszenstaseveenasie Pailhes vs. Rouz, 
4, An attaching creditor may, at the same time, proceed by personal 
citation against his debtor.....Gibson vs. Huie, and Diggs vs. Hunter et al., 


5. Where a defendant avers that a certain note held by him, and attached 


10 


82 


124 


in thedfands of the makers, was transferred by him before service and | 


notice of the attachment, and fails to show this, it will be taken for granted 

- he is still in possession, and the attachment will stand. 
Same case, on a re-hearing, 
6. Ifa promissory note be attached in the hands of the makers before it 
is due, the holder, who is defendant, cannot defeat the attachment by trans- 
ferring the note, after notice to the garnishees..................scsseeeeeeeseess eee 


7. Attachments of negotiable paper in the hands of the makers, does not 
‘ in its negotiability, provided the transfer be made before maturity, 
“tad without notice of the existing attachment to innocent purchasers........ 


8. Where the plaintiff in attachment sets forth in his affidavit, that the 
sum claimed in the petition “ zs justly due him,” and the petition states that 
“the defendant is indebied to him” in this sum, the affidavit is sufficient. 

Boone vs. Savage, 

9. Attachment will lie against a person who has not resided one year in 

the state, even after he has elected his domicil here...................cceeeeeees 


10. An attachment lies against the property of a corporation, incor- 
porated by the laws of another state. 

Martin, Pleasants & Co. vs. Bank of Alabama, 

11. Negotiable notes cannot be attached in the hands of the maker after 

they are put in circulation. It can only be done by either seizing the notes, 

or attaching them in the hands of a person, holding them as the property 


of the debtor.......... ian dens ata enaeksinte pad Sheets & Grover vs. Culver et al., 449 


129 


ab. 


415 
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12. The attachment allowed by the act of 1826, in the case of a debt PO: 
yet due, was not intended as a means of bringing the debtor into court, i 4 
but only as a conservative Measule............cceeseeeeees Adams et al. vs. Day, 60g” 


13. Where the defendant in attachment shows, by prima facie evidence, 
that the facts stated in the affidavit are untrue, it will throw the burden of 
proving their verity on the plaintiff.................ccscsseeessececeeees neeriii cesses OD, 


14, And when there is no notice given of an assignment of a debtor's 
property, it is liable to attachment in his hands.................. ovdentene sescecss Ob, 


15. Negotiable notes cannot be attached in the hands of the maker, after 
they are put in circulation...........c0.essseserseeeeneees Kimball vs. Plant et al., 511 


AUDITOR. 


1. Where, by consent of the parties, the case is submitted to an auditor, 
with the powers of an amicable compounder, his award cannot be opened 
by the court, but must be homologated as it stands, having the effect ofa - 
definitive judgment....... iabinoasescccense cesccosceece Deneufbourg vs. Gaiennié, 53 


BAIL. 


1. Where a bail bond is taken in pursuance of an order of court; the 
entry on the minutes requiring bail in seven hundred dollars, and the bond is 
taken in the penalty of seven thousand dollars; and the judge at a subsequent 
term, corrects and alters the minutes to seven thousand dollars : Held, that 
the bond is not thereby invalidated ; and the sureties can only be relieved 
on the score of error in signing, which does not result from altering the 
minutes, whether done legally, or illegally............... State vs. Frith et al. 191 


2. The sureties in a bail bond are not entitled to_an exonerutur, when ™ 
they have made no formal surrender of the principal; even if he be 
confined in prison for a subsequent offence, not bailable, and afterwards é ' 
ee | 


3. So, also, bail are not exonerated when they have made no surrender 
of the principal; even where the sheriff and constable both resign ; for 
these officers are required to act until their successors are appointed........ « ib. 


BILLS AND NOTES. 


1. Where a note is in possession of the payee at his death, although 
inclosed by him in a letter with directions to hand it over to a creditor 
afterwards, it will be considered as still belonging of right to his succession. 

te Rasch vs. Johns & Co., 46 . 

2. The makers of a note may plead in compensation against the 
endorsee or holder, any demand or claim which they had against the 
payee at the time of its transfer.................ccsccscceesccscscececececcssennereesa: & 
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3. There is no necessity for any demand, or protest for non-payment of 


will, when the non-acceptance by the drawees, and protest and notice 
telthe drawer, fixes his responsibility........... Pecquet & Lacroix vs. Mager, 14 


4, Foreign bills returned with legal protest, entitle the holder to twenty 
per cent. damages, under the statute..............scccscccsccscccccsccece cocscsalie ab. 


5. Where a notary makes diligent search, and uses all diligence to obtain 
information of the residence of the endorser in vain, he is then fully 
justified in putting the notice in the post-office, although the endorser 
may actually reside in the city at the time. 

Vigers & Co, vs. Carlon, f. m.¢., 89 

6. Where a note is made payable at a certain place, payment must be 
demanded there, before a recovery can be had against the sureties in the 
aici 4 5 c-scn0e gacadeMN Robadcee cocccsesisecceanees Fort vs. Cortes & Le Place, 180 

7. It is not sufficient to show that the sureties had no funds in the place 
of payment to meet the note at maturity, in order to charge them; for it 
js incumbent on the maker, and not on them, to provide funds at its 
oer Teer ee ab. 


8. The sureties in a note may oppose to the action, all the exceptions 
allowed to the maker, and which are inherent to the debt....................... 20. 


9. Where the notary certifies that, “ notices of protest were served on 
the endorser, by letter delivered to them personally by L,” &c., it is 
insufficient. The notary cannot certify what was done by another, so as to 
NIT cio sisdasn on evis6ns$ sencenbscnvenscssid Shepherd vs. Jonti et al., 246 


10. A simple denial of the plaintiff’s right to sue as the holder of a 
negotiable note or instrument, cannot authorize the maker to contest his 
title to it, when he holds by a blank endorsement, unless it has been lost or 
mislaid....... bs ctpelcasqub cuneaevaecedthedsns ternds M ‘Kinney vs. Beeson’s Estate, 254 


» 11. In a suit against the maker of a note, it is no ground of defence that 
it was improperly transfegred by the curator of an estate to which it 
belonged, to the holder, when it is endorsed in blank...............sssseeeeeeeee ab. 


12. The vendor of personal property may produce evidence to show 
that the note sued on was given for the price of certain furniture, to enable 
him to enforce his privilege against it in the hands of his vendee. 
Polo & Tivilier vs. Natili et al., 260 
13. Where the defendants are interrogated as to the consideration of the 
note sued on, and neglect to answer, their silence must be taken pro 
confessis, and it will be deemed full proof.................cseseeeeeeeeeeeees bite ib. 


14. According to a statute law of Mississippi, all notes made theme are 
subject to every equitable defence against a bona fide endorsee, which 
could be set up against the payee; and when sued on here, the case must 
be governed by the lex loci contractus.........0++0 seve. Barrett vs. Walker, 303 
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15. The general rule is well settled that whem a promissory note is made 
payable at a particular place, a recovery cannot be had on it without Proof 
of a demand at the plate of payment........ Allain & Tremoulet vs. Lasarus, 39 

16. There are exceptions to the general rule, and by the commercial law ; 
it is mot necessary for the payee to prove a demand of the acceptor of a 
bill in order to recover of him.......... bev icilaaydukial Geesececesccasel whi. ob, 


a the payee is in possession of a note, the burden ought to 
i@lve@'on the obligor, or maker, to show a readiness and offer to pay, or 
fund& placed in the hands of the payee for that purpose, in order to 
EE, chckinsiatenwesvevvestinveseveowbnnsits Collis oc. ccccesecetseted oe 1, 
18. It is necessary to allege and prove the endorsement by the payee of 
a draft, in order to entitle the holder to recover. 
Nott et al. vs. Brander et al., 368 
19, Where a note is made payable at the counting-house of A, and the 
firm is changed to A B, before the note becomes due, a demand at the 
counting-house of A B will be good...............+ Sanderson vs. Oakey et al., 313 


20. The possession of a promissory note, together with the receipt, 
showing it had been endorsed to another for collection, is evidence of its 
re-transfer so as to authorize the holder to sue as owner. 

Waring vs. Crawford, 316 

21. A receipt given by the person to whom a note was endorsed for 
collection, is admissible in evidence to show the nature of the endorsement, 
and that the plaintiff did not part with his interest in the note..............00. ib 


22. Where a party to a bill, or note, puts his name on it, he is presumed 
to have done so as surety, unless this presumption is destroyed by other 
circumstances appearing............ceeeseeees Lawrence & Hill vs. Oakey et al., 386 


23. But, where the endorser’s names appear first on a bill, although not 
the payees, and no explanatory evidence is offered, their endorsement 
will be considered as a direct and positive undertaking on their part, and 
IP CRIN... icessccevsiccsecies ereseuscesscncncelae aicccccsccecccovcconisseete ib. 


24. By endorsing a bill not payable to their order, the defendants 
became guarantors for its punctual payment at maturity.............seeeeseee ab. 


25. The certificate of the notary is prima facie evidence of a demand on 
the maker of a note; and that it was made at his domicil, although it be 
not so set forth in the petition...............ccccccccsesescrcees Poydras vs. Bell, 391 

26. A certified copy of the notarial protest, and certificate of notice to 
the endorsers, &c., is sufficient evidence of the protest and notice to the 
I Ai is desvcsccesevensseson seesvceed Whittemore vs. Leake & Howell, 392 

27. Whiere the endorser lived seven or eight miles from town, notice of 
protest put in the post-office, addressed to him as of that parish and town, 
being the place where he received his letters, was held sufficient service of 


notice.. ree eC eIISEUEI ICSC TOOSESI OSES IIT POceURERIOCECSISCOSEIOOS OSS Seeeeereeeee aveeeee ib. 
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98. The defendant was sued ©n his promissory notes. given for a number 
‘of “city bonds,” payable in twenty years, with six per cent. interest, in 
‘emi-annual dividends, which being accidentally lost or destroyed, he asked 
for new ones, or a rescission of the contract: Held, that he could demand 
neither; but was bound to pay his notes, as the loss of the bonds did not 
diminish the city’s obligation to pay them and the accruing interest as it 


ihn vesicnseivcsnnckitectichipemnennbiiiietledl Mayor et al. vs. Caldwell, 499 
29. The transferee of a note not endorsed, but transferred by a spegial 


assignment of the payee, written on the back of it, cannot maintain aa. 


action against the transferor.....................cceeeeeees Martin vs. M‘Masters, 420 


30. The transferor is only responsible for the existence of the debt at the 
Sep Che mete fn Come A lerdlliss cn... scccceseccencccvstdcindeeoesbidinddionial 


31. Where the transferor of a note obtained the temporary possession of 
it,and tortiously added the words “ without recourse,” to the written assign= 
ment, as it did not alter the legal obligation of the patties, the court is not 
Te BOND TR... cosersciccse nenasneseeceesdendnseunillieelnnmataaeasesibaan 


32. The certificate of the notary who makes theprotest, is prima facie 


evidence that due diligence was used to find the residence of the maker 
and endorser of a note, and that notice to the endorser was put in the 


ab. 


DN iiicatranssenniaiennensemnarsigliicasccsnmncnpsiiiih Delavigne vs. Arnet, 437 


33. The nature and degree of diligence used to find the residence of the 
parties to a note, and make demand and give notice to the endorser, 
may be inquired into on the trial, to rebut the presumption arising from 
the notary’s certificate. This presumption will, however, yield to contrary 


34. Notice to an endorser, left at his office with a clerk, he not being in, 
is sufficient to render him liable...................cesesceesseees Edson vs. Jacobs, 


35. The maker of a note cannot complain, that demand of payment was 
made after the last day of grace................cese000 Union Bank vs. Mortee, 


BILL OF LADING. 


1. Where the plaintiff purchased certain cotton, and made advances on 
the bill of lading ; and the cotton was delivered to the defendants under 
a previous contract with the seller, before the bill of lading came to the 
possession of the plaintiff, he cannot recover the cotton. 

Hepburn vs. Lee & Hardy et al., 

2, The bill of lading can have no effect until its delivery; and, at that time, 
the cotton being in possession of the defendants under a previous contract, 
having no privity or connection with the one under the bill of lading, they 
Wane im mo way responsible... ......0s.000cccccceseeee oos0e8 sos s0d SMES sce 


76 VOL. XIV. 


494 


539 


76 











> INDEX oF 


IE 


CITATION. 


1. A return of service of petition and citation, which states that they were. 
left with W. F., a free white person over fourteen years of age, residing 
at the domicil of the defendant, is insufficient. If he be absent, citation 
must be left at the defendant’s domicil, with a free person apparently ‘gre 
fourteen years of age, residing there. 


Ballard et al. vs. Lee’s Administrator, 211 , 


2. If a judgment by default be taken before the defendant is in court, by 
proper service of citation, although he be afterwards personally cited, final 
judgment cannot be entered without a judgment oe default see again 
RINE si vic acirescsvesvcscvsivsnccusesccesesseccsesuectsebeul Wap eve ccerscecccsecec secs ib, 


3. It must appear by evidence, that the appellee resides out of the state 
at the time of service of citation on his attorney, or it will be insufficient, 
Ratliff vs. His Creditors, 292 


4 


CITY COURT OF NEW-ORLEANS. 


1. The CityGourt of New-Orleans is without authority to grant an order 
of seizure and sale; especially when the property to be seized is situated 
out of the city limits..................ses0e Sa Elwyn vs. Jackson et al., 411 


2. But the jurisdiction of the City Court does not extend to actions ofa 
real nature.” It is limited to actions in personam; except in cases of 
attachment, in which authority is expressly given..............seees cveceesenedans AD, 


CLAIMS ON GOVERNMENT. 


1. In the seizure and prosecution of a vessel for the violation of law, by 
the collector, surveyor and naval officer, in a case where no law provided 
for their remuneration, they rendered meritorious services, but these 
impose no obligation on the government, either in law or equity, to 
compensation ; and which could not be set up as a legal or equitable offset 
to any demand of the government against them ; although, under the rules 
of law, any specific demand imposing even an equitable obligation, might 
th ETE TEI LRN LT: Emerson’s Heirs vs. Hall, 1 


2. Services rendered under the requirements of a contract, or of law, for 
which a compensation is fixed, constitute a legal demand, while those 
rendered under an authority which is casual, or in some degree 
discretionary, may constitute an equitable claim............ .....sccsseeesseeeee ib. 

3. A claim against a foreign government for spoliations, is founded on 
the law of nations, and the obligation is perfect on the offending 
government, which will be enforced by the government of the ihjured 


woreee PTI eeeURTISSESICSCSOSOS OOS eee ee 


ent e = «3 


ib. 











see: hen? ee Sn alee 
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4, Aclaim having no foundation in law, but depending entirely on the 
generosity of the government, constitutes no basis forthe action of any 
legal principle. It cannot be assigned. It does not go to the administrator 
as assets, and it does not descend to the heir. But, jf the government, 
from motives of public policy, or any other consideration, thinks proper to 
make a grant of money to the heirs of the claimant, they receive it as a gift, 
ee eT eT ib. 


COLLATION. 
1. Every donation, or advantage, is liable to be collated among co-heirs, 
unless expressly exempted by the donor...... Burton’s Heirs vs. Burton et al., 352 
2, So, in an action of partition among co-heirs, slaves which have been 
given, the donee is not permitted to collate them in kind, but according to 
their value ad the time of the domation,..........sccsceseseescseeeeserevecsssenenece ~ 1b. 


COLORED PERSONS. 


1. Children of color (from a white person) are not allowed to prove 
their paternal descent where they have not been acknowledged ; but this 
may be shown by proof against them by the adverse party im order to 
annul a sale made to them, as a 8 and simulated donation to 
incapable persons...............-.seseesteee \. Robinett et al vs. Verdun’s Vendees, 542 

2. So, children of color, (from a white person) not acknowledged, 
cannot inherit or receive by donation, infer vivos, or morlis causa, even one 
fourth of the ancestor’s estate; and, if by a disguised sale, or donation, an 
attempt is made to give them a greater amount of property than can be. , 
legally disposed of, it is not reducible to the disposable portion, but 


SE TIME cc cccsesccererscnasequasmnecesensncssesicsmisbbaneeeioasnenseenanaeiy ab. 
3. Colored children of a white person, not acknowledged by him, are 
incapable of receiving any thing by inheritance or otherwise.................+ ib. 
COMPENSATION. 


1. Compensation cannot take place between debts which a party owes 
an estate under administration, and those which it owes him. He still 
retains his interest to make opposition as a creditor; although it may 
turn out, cnenately, that he is a debtor for a balance due the estate. 
,Duncan’s Syndic’s vs. Duncan’s Heirs, 556 


CONTINUANCE. 


1. The granting a continuance is in the discretion of the judge a quo, 
who best knows the parties and their attorneys ; although, if a continuance 
be improperly refused, this court has power to grant relief; yet, it will not 
interfere in a case where the discretion of the inferior judge has been 
correctly exercised ........+....seseeeee Hopkins et al. vs. LaPlace, Syndie, &e., 141 
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2. Where an absentwitness has been duly summoned, and the party Rp 
makes affidavit setting forth his materiality, and the material facts expected 
to be proved by him, and that he expected his attendance on the day 
fixed for trial, it will be sufficient ground to obtain a continuance. 
Klathenhoff vs. Ardry, 301 



































CONTRACT. 


1. Where the plaintiff purchased certain cotton, and made advances on 
the bill of lading, and the cotton was delivered to the defendants under a 
previous contract with the seller, before the bill of lading came to the 
plaintiff ’s hands, he cannot recover, although defrauded by the seller. 

. Hepburn vs. Lee & Hardy et al., %6 

2. The bill of lading could have no effect until its delivery ; and at the 
time the cotton being in possession of the defendants under a previous 
contract, having no connection or privity with the one under the bill of 
lading, they are in no way responsible...... ...........ccceccccseccccecssces seseeeee ib. 


3. The party claiming damages for loss of rent, occasioned by the non- 
delivery of a house according to contract, must show that he put the 
adverse party in default before he can recover.......... Kirkman vs. Barton, 80 


4. The form of a contract of sale may be given to a different contract, 
as a mortgage, when the property is absolutely conveyed. Between the 
parties to the conveyance, its real nature must be established by a counter- 
letter ; but those who are not parties to the contract, and have an interest 
in establishing its real nature, may do so by testimony. 

a cf. Frost & Johnson vs. Bebout et al., 


5. According to a statute law of Mississippi, all notes made there are 


— 


04 


subject to every equitable defence against a bona fide endorsee, which 
could be set up against the payee ; and when sued on here the case must 
be governed by the lex loci contractus......s....csseeeceee0s Barrett vs. Walker, 303 


6. Where a vendee has not complied with his agreement, he cannot 
complain and set up as a matter of defence to his note, that the vendor 
has not extinguished a certain mortgage, when this failure was the 
consequence of his not complying with his stipulation to pay in a certain 
MANNE ....Bo.ccrecccccccscccccscccccccccecsncee coeecenseccceseccscees guesses sescessecess ab. 


7. Where a vendor and mortgagee goes before a notary and makes a 
declaration of release of his mortgage on certain conditions, it cannot have 
the force of a contract without the assent of the mortgagor, although the 
stipulation isin his favor. But the declaror is bound to carry into effect the 
intention expressed, whenever the other party signifies his readiness to accept 
the terms. offered, if they have not been retracted... ... Williams vs. Duer, 523 


§. Where an undertaker gave an order on the owner to the plasterer, 
payable out of the second and third instalments of the contract for 
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PAGE 


building, when the house was finished, and which was-accepted by the 
owner: Held, that no subsequent agreement between the undertaker and 
owner prolonging the time of finishing the house, could change the 
obligation of the acceptor of the order; and, although the house was 
destroyed by fire in the mean time....................4. Sargeant vs. Daunoy, 


9, Neither party to a contract has any power to change his obligations 
toa third party growing out of said contract, by subsequently altering or 
prolonging its execution, as between themselves.................000s00-seceaseeee 


COURTS. 


1. The Supreme Court disclaims a general superintending control over 
the inferior jurisdictions ; but it will exercise evety power incident to its 
appellate jurisdiction, as defined by the constitution, and in the forms pre- 
scribed and established by the legislature. 

Slate of Louisiana vs. Judge Bermudez, 

2. The authority of the legislature must, however, be considered in 
relation to the constitution, which allows this court appellate jurisdic- 
tion only, and in matters which have a tendency to aid this jurisdiction..... 


3. This court cannot direct inferior courts what judgments they are to 
render, but in cases in which it is their duty to proceed and take cognizance, 
they may be so directed, and their judgments be appealed from as in 
BE WN ciaciiqoangemaninerescomaeneten ont o Uenvineccevsccesens<!sneumibihless pndenne 

4, It is only in relation to courts acting judicially, and in cases in 
which an appeal might be prosecuted to this court after final judgment, 


43 


ab: 


478 


ib. 


ab. 


that it will issue writs of procedendo or mandamus.............++« daai........gee 


5. So, on the refusal of the judge of the probate court, on an application 
of the tutrix to appoint an under tutor to her minor children, and order a 
family meeting, with a view to relieve her property from a general mort- 
gage, and give a special one, a peremptory mandamus will be awarded, 
iin tina te pressed. .......0. ceosassescaccssues san getiipmaiiinesiansegnanaaes 

6. The nullity of a probate sale cannot be sought ih a direct action in 
the District Court. The order of sale by the probate court is held to be a 
judgment which protects purchasers under it....Graham’s Heirs vs. Gibson, 


CORPORATION. 


1. Where a corporation is a mere creature of legislative will, 
established for the general good, endowed by the state alone, the legisla- 
ture may, at pleasure, modify the act of incorporation or law by which 
it was created. The trustees of such a corporation are the mere manda- 
tories of the state. .............. Montpelier Academy Trustees vs. George et al., 


2. But where certain individuals are incorporated, and constituted a 
body politic, as trustees of an academy, with power to acquire property, 


* 


ib. 


146 


395 


a 
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and receive donations from individuals and the state, on condition to 
establish an academy and educate pupils, and also receive a yearly grant 
from the state, on condition to teach a certain number of indigent children ; 
and where such corporation has complied with the conditions: Held, that 
the corporators acquired vested rights in the nature of a contract which 
cannot be taken from them by :the state, without a manifest violation of 
the constitution of the United States, article 1, section 10. 
Montpelier Academy Trustees vs. George et al., 395 
3. A corporation or bank, in which the stock is entirely owned by 
another state, and created by its laws, may, nevertheless, be sued in the 
courts of this state... Martin, Pleasants& Co. vs. Branch Bank of Alabama, 415 
* 4, An attachment lies against the property of a corporation incorporated 
Wy Cen deete.of pethee tate 0.00.00. Binpreess cosocswsvessesonsesvocesesvosoeeenafoh ib. 


5. Where the signatures of the proper officers of a corporation are 
proved, and the seal is affixed, the court are to presume the officers did not 
transcend their authority, aud that the seal was affixed according to the 
requirements of the charter ................ssesssesseees Adams vs. His Creditors, 454 


6. Courts may, however, when a deed is signed by the officers and 
sealed with the seal of the corporation, look beyond the seal, but it is 
prima facie evidence that it was so affixed by proper authority. The con- 
trary must be shown by the adverse party ......0....ccssecssseessersecseesecseeens 40, 


DAMAGES. 


1. A party who has reasonable grounds to believe that he has a good 
causeiof action, and brings his suit, is not liable in damages to the adverse 
party, if he loses or discontinues his case.............. Henry vs. Dufilho, Jr., 48 

2. A party plaintiff is not bound to repair the damages which he may 
cause to others by the legitimate exercise of his legal rights.................... ib, 

3. But, if a person sues without color of title, and malice is shown, or 
may be inferred, the adverse party is entitled to recover in an action of 
NE OE Gib ec cenenitlitijeiernininersnvenesnvesennnaeenecesgnsepnevegioaneniosenmpnehl ib. 

4. The jury are the peculiar judges of the quan/um of damages. 

Morgan vs. Lard et al., 286 

5. Damages may be assessed at an annual sum; and where the petition 
shows no period from which they shall be computed, and the verdict 
affixes none, the court may give them from judicial demand, and until 
the surrender of the premises to the successful claimant...................0+6- 1b. 

6. Where a sheriff acts honestly, being a public officer he must be 
protected against excessive and vindictive damages. 

Smith vs. Bradford et al., 281 

7. So, where slaves are illegally removed from a plantation they are 
cultivating, by the sheriff under a writ of seizure, a bare remuneration for 
the loss of time should be the measure of damages......... ...sc..csececeeeseeees 
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DEBTOR AND CREDITOR. 
PAGE 


1. Where the plaintiffs claim the value of certain property, seized by 

the defendants, as belonging to the common debtor, and consent that it be 

sold, and receive the proceeds, they cannot recover the real value from the’ 
seizing creditors if it was sacrificed...... Lowery & Co. vs. Lavillebeuvre et al., 55 

2. A debtor doing business as a merchant without any fixed domicil in 

the place, living with his family in a boarding-house, is liable to arrest 

and sequestration of his moveables and baggage, at the suit of his landlord. 
‘ Wooster vs. Salzman, 98 


2 


DEMAND. 


1. Want of amicable demand, specially pleaded and shown, saved the 
defendant the costs of the original citation, and also those of appeal, by 
reversing the judgment...................sseeeees eeeees Saillard vs. Turner et al., 259 

2. Where a note is payable at a particular place, payment must be 
demanded there, before a recovery can be had against the sureties in the 
NOLE.....00008 Webi ditindscuadetbte vets Latasdeedeehe Fort vs. Cortes & La Place, 180 


DOMICIL. 


1. The articles 42 and 43, of the Louisiana Code, only provide for a 
change of domicil by persons already residents of the state, and not those 
coming from another state................ccceccccscccsececsesees Boone vs. Savage, 169 

2. It requires a residence of one year in this state by persons coming 
from another state, to acquire a domicil. Until then, they are liable to be 
sued by attachment as non-residents..........ccecereceenecereeereecererecssceserens - wb. 


DONATION. , 


1. Every donation, or advantage given to heirs, is liable to collation 


among the co-heirs, unless expressly exempted by the donor. 
Burton’s Heirs vs. Burton et al., 352 


2. The donation of slaves imparts an absolute transfer of property, and 
they are at the donee’s risk, who is entitled to all the profits and increase, 
and must bear their deterioration and 108S...............csescseesesseneesessesenees ib. 


EVICTION. , 


1. Since the adoption of the Louisiana Code, as an amendment, and in 
repeal of the Code of 1808, the increased value of the property at the time 
of eviction is not necessarily the standard of damages to be paid by the 
' warrantor to the party evicted.............. ..seeseseee Webb vs. Gorman et al., 38 
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EVIDENCE. 


1. A duly certified copy of a sheriff’s or city marshal’s deed, made by 


the clerk of the court in whose office the sale or deed of conveyance is 
recorded, will be received in evidence, in the same manner, and have the 
same effect as a duly certified copy of an authentic act. ’ 
Bailly & Son, f. p. c. vs. Percy, f. w.e., 14 
2. Where the sheriff’s deed only conveys all the right, title and interest 
of the defendant in execution, it is necessary to inquire what these rights, 
&c. were, and to show that they were superior in dignity to the title of 
the adverse party, to enable the plaintiff to recover in a petitory action...... ib. 


3. Where fraud is charged, direct and positive evidence is seldom to be 
obtained. Circumstantial evidence is commonly all that can be had, and 
every circumstance becomes material to ferrit out the fraud. 

Cecile, f. m. c. vs. St. Denis, f. w. ¢., 184 

4. An order discontinuing a suit, may be used as evidence of this fact, 
as soon as it is entered on the minutes. It does not require the signature 
Sc ssisccesiseuwsevewarcsBcnceteasct Morgan vs. Whiteside’s Curator, 277 


5. The testimony of one witness corroborated by a mortgage, will be 
deemed sufficient to prove an open account over five hundred dollars, 
when it appears the mortgage was given to secure payment of all liabilities 
the plaintiffs were to come under for the defendant, and that the account 
embracd these objects...........ceesseee sesees Allain & Tremoulet vs. Lasarus, 324 


6. Where the plaintiff sues to recover the value of work and labor done 
for the defendant, according to a bill of prices agreed on for part of it and 
for extra work, he will be allowed to produce evidence of the value of all 
IE on 00 vesntitinevnnviinaveedieniiniesentl Collings vs. Hamilton, 339 


7. In an action on a special agreement for the price of work, or services 
rendered, the party may introduce evidence of the value of the work 
BIRD... swsrntndsscosesessvssescssscercsecesssesenscceetet sveces veceecegovooseseseccssooenenes ib, 

8. In an aétion for the return of the price on account of redhibitory 
defects in a slave, although the demand exceeds five hundred dollars, it 
may be proved by asingle witness, when the demand grows out of a contract 
evidenced by a notarial act............ccorccccccccccccssecccesecees Armor vs. Huie, 346 

9. In an action to render the captain and owners of a steam-boat liable 
in damages for the value of sundry bags of corn shipped on board and 
delivered in a damaged state, evidence will not be received to show that 
the corn was purchased from the captain, in order to make him liable as 
COAG. 0A ii se Aee KS ee bisivdcasctiat Wilcox et al. vs. Halderman et al., 357 

10. In an action for slander, for calling the plaintiff a “ thief, &c.,” the 
defendant cannot offer the declaration of the plaintiff ’s father in evidence, 
reproaching the son with having committed a crime. 

Quartreveaux vs. Caboche, 365 
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tt. The declarations of the father, reproaching his son with miseonduct, 
cannot be given in evidence against him in an action against a third person 
for slander. Nothing the father may have said can assist the defendant in 
establishing his charge. It is hearsay evidence, and the father could not be 
heard if he were offered as a witness............... Quartreveaux vs. Cuboche, 365 


12. A receipt given by the person to whom a note was endorsed for 
collection, is admissible in evidence to show the nature of the endorsement, 
and that the plaintiff did not part with his interest in the note. 
Waring vs. Crawford, 376 
13. Where the absence of a witness is not accounted for, and he is not 
dead, a note of his testimony, not signed, is inadmissible in evidence. \ 
Lesassier vs. Dashiell, 467 


14. A document signed by L., for B. Z. C., register of the land-office, 
is inadmissible in evidence. Nothing shows that the register may act by 
proxy, or deputy; or that he delegated his powers to another to affix his 
ER atonsesverereqeszenccosne sossesetiusasecssenssinsen curns: anaoabnensmaaaelllns ib, 
15. The defendant under an averment to rescind the sale to him by the 
plaintiff, cannot offer outstanding titles in others in evidence, when he is 
in possession. If he was in danger of eviction, the most he could do 
would be to withhold the price until security was given.................cee0eee ib. 


16. Where the presumptions arising from the whole evidence, which 
leaves the case doubtful, preponderate in favor of the defendant, and the 
district judge, who tried the case, gives judgment in his favor, it will not 
PN i8i os cis cen ¥anes cavckepatunieabenstevsacuded Meyers et al. vs. Guesnard, 51% 

17. So, where a vessel was apparently abandoned by the surviving 
partner, and taken into possession by the original owner, who paid the 
charges on her, and held the notes of the purchasers for half the price, but 
had offered to rescind the sale, and the question of acceding to this offer 
left doubtful: Held, that after the lapse of ten months, the purchaser will 
See Gs Gilowed to recover hor baak.......<..coccsecesve-cenereosscevantctnasededthall ib. 


18. The record is the best evidence to show that certain persons were 
parties to particular proceedings had in the Probate Court, and is admissible 


NE UPIOND 60. viccsssvercetrsesectenssecsevee wiiness Williams vs. Duer, 523 
EXCEPTIONS. 
1. A dilatory exception, taken in limine litis, may be pleaded in the 
beginning of the answer to the merits.............+++es..00 MGuire vs. Peck, 187 


2. The party who fails to offer evidence of the facts on which his 
exception rests, and proceeds to trial on the merits, may be held to have 
OR ines avicncbdyscocessrces secveponcspemeenierent Gay vs. Ardry, 288 


77 VOL. XIV. 
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1. A B, executor of C D, cannot contract with A B; because A B, 
executor, and A B, are both one natural person. So, the agent of an 
executrix for the sale of the estate she administers, cannot contract with 
himself, and buy at the sale, part of the estate; because the agent of the 
executrix is seller and buyer, and are both one natural person ; there is no 


EXECUTORS, ADMINISTRATORS AND CURATORS, 


PAGE 






mutation of property...............66 Scolt’s Executrix vs. Gorton’s Executor, 14] 


2. Where the wife is executrix, selling the property of a succession, and 
her husband acts as her agent in making the sale, and purchases; if there 
be any mutation of property, it passes to the husband and wife, and 
belongs to the community. The law inhibits all contracts between hus- 
CT eT ne ere ee 

3. Executors as well as curators, tutors and other mandatories, are pro- 
hibited from purchasing part of a succession administered by them, on pain 
of nullity, at a sale of property to pay the debts of the succession. 


Same Case, 115 


4. The nullity resulting from a prohibited sale to executors, uf property 
administered by them, is absolute. No subsequent ratification can give it 
effect against third persons, in/erested, who are not parties to the ratifica- 


5. Where an administrator sues in the District Court, and exhibits 
evidence of his appointment, this court cannot inquire, collaterally, into 
the propriety of such an appointment by the Court of Probates. 


Dunbar vs. Thomas, 332 


6. An administrator has the right to enforce payment of all debts due to 
the estate he administers, which are still in his hands, and the proceeds of 
which, when paid, are liable to the debts of the estate...............seseeesreees 


EXECUTORY PROCEEDINGS. 


1. In the executory proceedings against mortgaged property which has 
passed into the hands of a third possessor, three days notice must in all 
such cases be given to the defendant, after seizure, before the property is 
OE IID oo 5s iss s Sovincc cess vantssesredins: Secsncesces Saillard vs. White, 


2. Where the vendor’s act of sale and mortgage, contains the clause de 
non alienando, there is no oath required, or notice to the third persons in 
proceeding against the mortgaged property by the via executiva. 


ab. 


84 


Moss vs. Collier, 133 


3. If the petition pursues the forms, and prays for an order of seizure 
and sale, the fact of the clerk issuing a citation to the defendant, will not 
change the suit into the via Ordinartder........ssseesssseecseseserseeanersneesensaees 





tb. 

















PRINCIPAL MATTERS. 611 


4. Where the seal of the court is not affixed to the record of a judgment 
suit in another state, and the certificate of the clerk is irregular, it will not 
furnish sufficient authentic evidence to authorise the executory process to 
jssue on it in this state............ cane evtieneg peutimeaes Armstrong vs. Levy et al., 


5. Where the legality of an order of seizure and sale had been passed 
upon in an opposition made by the defendant, the court will take no 
further action in the matter, when brought up on a rule to show cause 
why an alias order of seizure and sale should not be set aside. 

Florance vs. Wilcoz, 


FACTOR AND CONSIGNEE. 


1. A factor or agent will not be liable for the loss on sales of the article 
consigned, if it appears from the evidence it was deteriorated when received, 
and that he acted with diligence and fidelity in the discharge of his trust. 

Bogert & Kneeland vs. Dorsey, 


2. The privilege given to factors in article 3214, of the Louisiana Code, 
is intended to aid the interests of commerce, and the word advances, 
used therein, is not to be restricted in its meaning to actual disbursements, 
but must be construed in an enlarged sense, with reference to commercial 
usage, and include uccepiances not yet paid. 

Turpin vs. Reynolds : Hobson & Gooch, garnishees, 


3. So, where factors or commission merchants accepted drafts on the 
faith of the defendant’s promise to ship and consign acertain quantity of 
cotton: Held, that the consignees will hold the cotton so consigned against 
the attaching creditors of the defendant...............cccecseseceeceeeeceeseseessees 


4. Where cotton is shipped to factors, with instructions to lay out the 
proceeds in groceries, and if the purchases should exceed the amount, 
other cotton will be sent. They cannot hold the cotton in their possession 
subject to any balance on such purchases against attaching creditors. 

Smith & Wright vs. M‘Cail et al., 


FRAUD. 


1. Where fraud is charged, direct and positive evidence is seldom to be 
obtained. Circumstantial evidence is commonly all that can be had, and 
every-circumstance becomes material to ferret out the frand. 

Cecile, f. m. c. vs. St. Denis, f. w. ¢., 


2. A sale having all the forms of a legal and authentic act cannot be 
treated as a nullity, even if fraud is alleged. The fraud must be shown in 
EMBERS a. 05.05.<as vndave<ooencceusaonee oceantar Burland vs. Carrollion Bank, 
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473 


ib. 


184 
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- GARNISHEE. 


PAGE 
A garnishee has no right, as such, to plead for any of the parties liti- 


gating for the property in his hands, He is viewed as a stake holder, 
whose duty it is to declare the truth ; and if his declaration be controverted, 
to support it, and prevent any improper decision to his prejudice. 

Kimball et al. vs. Plant, 514 


GUARANTY. 


1. Where one guaranties the payment of an existing debt, the obligation 
he contracts is essentially one of suretyship, in whatever form of words it 
ia hi ikicicerinninetiiaiiclerirrsvcsie Gasquet et al. vs. Thorn, 506 


2. So, whatever may be the character of the primitive obligation, 
whether an endorsement or other commercial engagement, the guarantor’s 
accessory obligation does not partake of its commercial character, but is 
FS Se ee ab. 


3. The guarantor of a note, endorsed by another, is not entitled to notice 
of protest in order to render him liable.................. csessscocceeeceeecscceeces ab. 


4. Contracts of guaranty of existing debts entered into in this state, are 
to be construed in reference to the municipal law or Louisiana Code, and 
are not regulated by the lex mercatorid.............cccccsscssccssecescescsescecseese ib. 
5. So, in this case, the defendant guarantied the payment of a note, and 
became the surety of the makers, although it does .not appear that the 
jatter were acquainted with his engagement.................ccceceee ceseeeeeeesees 1b, 


6. The defendant as guarantor cannot claim to be discharged from \ 


liability by the neglect of the plaintiff to give notice of a demand and non- 
FTN 2. cccenecsessers coors sessveceveossecceses cunsedes cesesesecccesens + coeuenesseee ib. 


HEIRS. 


1. In an action for a partition, a former judgment fixing the rank and 
portion of each heir, inheriting a succession, is res judicata when not 
appealed from; and no one of them can be deprived of his share in the 


Se Ee cn ccnnvsscnavevevenesrrtensensentbises Hooke vs. Hooke et al., 22 


2. Where two out of six heirs of the whole blood die, after the 
inheritance is fixed, and their is an heir of the half blood, she will 


inherit one tenth of the succession of their common mother,.................. 4) 


3. If the heir is born and resides in Louisiana, and there is real property 
situated here, which is sold to effect a partition, the proceeds are considered 
yealty, and will descend as such according to our laws,...............c00ee+9 
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HUSBAND AND WIFE. 


PaGe 


1, Where the wife directs her husband to sell her property to pay ‘the 
children of her first marriage, and she joins him in an act of ratification; she 
will, nevertheless, have a mortgage claim on his estate, for such portion of 
the proceeds as he has not accounted for. ’ 

Champagne vs. Champagne’s Syndic, 


INJUNCTION. 


1. An affidavit which declares that “all the material facts in the 
foregoing petition set forth, are true,” is too indefinite and uncertain to 
sustain an injunction.................:.ssss0-+--.Sauvinet vs. Poupono, f. m. ¢., 

2, An affidavit for an injunction, must be direct, positive and uncon- 
ditional ; and where it only attests the truth and correctness or the facts 
and allegations in the petition, which renders the injunction necessary, it 


is UNSUffiCIENE 6... scecerersrescssreresasecesssesecasesecescecesceseencsoes eas pS de 
3. On the dissolution of an injunction, the fee of the defendant’s 
attorney may be assessed as special damageS..............0..csesscseesseceeceeces 


4. The plaintiffs obtained an injunction restraining the defendant from 
carrying ona bakery in wooden buildings adjacent to theirs, and in the 
midst of the town of Alexandria, on the ground of imminent danger to 
their property, and a nuisance. The jury found twelve hundred dollars in 
damages for the defendant on his plea in reconvention, for injury and 
loss sustained by the injunction, which the court refused to disturb. 

Martin et al. vs. Nally, 


5. It is not enough to obtain an injunction staying executory proceedings to 

' show an abstract irregularity. Injury to the applicant, or some apprehension 
‘of it, can alone justify a resort to this remedy. 

Morgan vs. Whiteside’s Curator, 

6. So, an injunction should not be granted to stay an order of seizure 

and sale, when it is clear the party has a right to make another seizure by 

taking out an alias Order.........ccccorseccoscoccccccescsece secnsccnseosscscsccesoeses 


7. The law not only requires a statement of the facts showing an 
injunction to be necessary, before it is granted, but they must be positively 
sworn to, so as to subject the parties to the penalties of perjury, if not 
BR St Sd aah cass ada Guu aes ougdenneeundecins Mdearmmenatens Le Blane vs. Dashiell, 


INSOLVENCY. 


1. An opposition to the provisional tableau filed by a syndic, comes too 
late when ten days have expired after the order of publication, and when 
judgment of homologation has been pronounced ; although it be not signed. 
Lang et al. vs. Their Creditors, 


51 


87 


205 


277 


tb. 


274 


237 
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PA 
2. A new trial will not be granted when a party has neglected to file 
his opp ition to a tableau until judgment of homologation has been 


pronounced, even if he presents himself and moves for it before judgment 
Rae aire devscccceccenccetescccc sees ..Lang et al. vs. Their Creditors, 237 


3. The judgment of homologation of a tableau of distribution, so far as 
it settles the rank of creditors is final, and res judicata as to a subsequent 
tableau in the same Case.........+.........0.... Lang et al. vs. Their Creditors, 241 


4. So, a creditor placed on the first tableau without a privilege, cannot, 
on the filing of a second or definite tableau, claim a privilege, because the 
funds on which he seeks to enforce it, have not been distributed, but 
carried to the mass of the ordinary creditors at the head of the second 
CI sss ise ckiiiniedneitin wonsesesecs ihgtiibswe sieveveessonscevenenesssmssieeiliin ib. 

5. Creditors having claims against property, surrendered by the 
insolvents, will not be permitted to litigate their demands separately 
against the syndics, but will be required to cumulate them with the insolvent 
proceedingSs.................+0.+...Jlois, Tutor, &. vs. Yard & Blois’s Syndics, 250 


6. In a concurso, where all the parties are plaintiffs and defendants, any 
averment made by a creditor in relation to a particular claim, charging 
fraud and collusion, must avail all the other opposing creditors interested 
in defeating it; because a claim cannét be rejected as to some creditors, 
and upheld as to others... .......cccccrscscecsscescesees Adams vs. His Creditors, 454 


INSURANCE. 


1. It is the duty of captains of steam-boats passing in and out of the 
Mississippi, on arriving at the pilotage ground to take on board a regular 
commissioned or competent pilot ; otherwise, it is a breach of the warranty 
of insurance which will discharge the underwriters. 

Whitney et al. vs. Ocean Insurance Company, 485 

2. It is not sufficient to show that the captain of the boat was skillful 
and experienced, to discharge the insured from their warranty of sea- 
worthiness, when the boat has been lost without taking a pilot on board. ib. 


‘ INTEREST. 


1. Where usurious or compound interest has been paid, the party cannot 4 
recover it back, or have it deducted, when sued for the principal debt. 
Poydras vs. Turgeau, 34 
2. And where the extension of the day of payment was conditional, 
depending on the punctual annual payment of the accruing interest, and 
the debtor fails to pay the interest punctually, still the creditor cannot sue 
for the recovery of the principal debt and interest, until the expiration of 
the extended time, without putting the debtor in mord..............cccceeeccees 
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INTERROGATORIES. 


PAGE 
|. Where interrogatories are propounded which may appear imifiiaterial, 
yet when fraud is alleged, the court is not authorized to dispense with 

having them answered, when they are not clearly improper. 
Cecile, f. m. c. vs. St. Denis, f. w. ¢., 184 


JUDGMENT. 


1. Three judicial days must elapse between taking judgment by default, 
and the day on which it is made final, or it will be reversed on an assign- 
DR MNVON:, 55. 5:5 comands cudevwaege pnesuuanssemereias Johns & Co. vs. Boyle, 268 


2. Judgment may be rendered after the lapse of more than three days 
from that on which the verdict is found. The appellant complains with 
a bad grace that judgment was not rendered soon enough....Gay vs. Ardry, 288 


3. Where a judgment states that it was rendered on due proof of the 
allegations in plaintiff ’s petition, in which the usual allegations are made, 
the reasons will ve deemed sufficient...,...........0++- Bridge et al. vs. Bellow, 435 


4. The judgment alone of this court must have effect, and is the law, 
independently of any expression used arguendo. 
* Hill & M*Gunnegle vs. Bowman, 445 
5. A judgment allowing part of the demand as an ordinary debt, is in 
personam, although the suit was by attachment for a privileged debt......... ib- 


6. So, in a suit by attachment, the judgment is in rem, and in personam 
for the balance not covered by the property attached, on which a writ of 
PRs Os MARY MONO... 55.0. c0ccnedes ccaeccrsccsereseovonsssoesscebosqccespesdenectuatialie ib. 
7. The allegation of fraud and collusion against a judgment, puts the 
party in whose favor it is rendered, to the proof of the facts on which it is 
Mes fossica sc ucesisivdescacaeavendeacceccom ee Oueubegsonees Adams vs. His Creditors, 455 
8. Where there is a judgment of eviction decreeing the land to the 
plaintiff, and providing that she shall pay the defendant a certain sum for 
his improvements, before she takes possession, and the judgment fixes no 
time, the defendant may have execution immediately for the sum awarded 
[ee reer: es beds action Righter et ux. vs. Winter, 548 
9. A judgment on a petition for an order of seizure and sale of the 
mortgaged premises, which has been opposed, without saying against whom, 
for the whole amount of the plaintiff’s claim, is insufficient to authorize a 
seizure and sale, under a fieri facias issuing thereon. 
Bailly, f. m. c. vs. Percy, f.w.e. 17 
10. Where a judgment by default is confirmed after answer filed to the 
merits, with a prayer for a jury, it vitiates the proceedings, and the case 
will be remanded............eeceseseseeeees pacuweetaual French vs. Putnam et al., 97 
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1. Where parties are in court whose jurisdiction has attached, they may 


be required to litigate all their claims there, relating to the property in 
controversy, although they reside in another state. 
Frost & Johnson vs. Bebout et al., 104 
2. A defendant cannot be cited to appear in a different jurisdiction from 
that in which he may be found, or resides at the time of bringing suit. In 
such a case, one District Court cannot issue process of citation to be served 
within the jurisdiction of another and a different court. 
Gibson vs. Huie, &e., 129 
3. A debtor, having no residence or fixed domicil in the state, may be 
sued wherever he is found; but suit must be brought in the court having 
jurisdiction over the place where he is found...................ceeessereeeseeeees ib, 
4. Where the widow sues to recover certain property under her marriage 
contract, which she alleges was given to her by her husband, but is with- 
held and sold by the administrator and heirs: Held, that it is an action to 
recover property under a title, and not a partition, and the probate 
court is without jurisdiction.................0cceceeeeeeeeees Kerr vs. Kerr et al., 1717 
5. Where the court is without jurisdiction ratione materie, no consent 
can give it, and the court is bound to ‘notice it ez officio, even when no 
eee Bi istic ins nics tanssecavctinietseonecsnminquncinemn ib. 
6. Where heirs sue in the District Court, to recover from the purchaser 
property sold at the probate sale of their ancestor’s estate, on the ground 
that the proceedings and sale of the Probate Court are illegal, and should 
be cancelled and annulled: Held, that this is in the nature of an action of 
nullity and the District Court is without jurisdiction. 
Graham’s Heirs vs. Gibson, 146 


LEASE. 

1. Where lessors received rent at a higher rate, after the annulment of 
the lease, they cannot be made to refund the difference, when it is not 
shown that the lessees did not consent to pay the higher rate of rent by a 
i tovtndivececevncnne ee hihie wevebesvetve Hyde et al. vs. Goodrieh, 439 


MANDAMUS. 

1. If the judge of probates of the parish where the parties reside at the 
time, refuse, on the application of the tutrix, to appoint an under tutor to 
the minor children, and order a family meeting to relieve her property 
from a general mortgage, on giving a special one, a peremptory mandamus 
will be awarded requiring him to proceed. 

State of Louisiana vs. Judge Bermudez, 478 

2. It is the duty of the judge of the parish where the minor has his 
domicil, to appoint an under tutor as soon as a vacancy occurs........ eccccee | Oe 
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paGE 


1. The property of a succession which descends to and is ‘inherited by 
the minor children, cannot be adjudicated to the surviving widow and 


mother, for less than its appraised valwe...............00006 Pipkin vs. Doiron, 294 


MORTGAGES. 


1. Where mortgages have ceased to exist by virtue of a probate sale, the 
fact that they still appear on the books of the recorder of mortgages, will , 
not authorize the purchaser to withhold payment of the price. 

Hoey, &c. vs. Cunningham, 


~ 


2. In a proceeding by writ of seizure and sale, against mortgaged 
property which has passed into the hands of a third possessor, three days 
notice must in all such cases be given to the defendant, after seizure, before 
the property is advertised for sale................0ssceeeeecees Saillard vs. White, 


3. Where the vendor promised to cause the general mortgages existing 
on certain lots at the time of sale to be erased and cancelled, and it is 
ascertained that they are already extinguished by the probate sale, and the 
want of re-inscription for more than ten years, the purchaser cannot 
excuse himself from paying the purchase money for want of the erasure. 

Gravier’s Heirs vs. Hodge, 1 

4. When it is shown the mortgages were all previously extinguished hy 
probate sale, and for want of a re-inscription, the promise to have them 
erased from the books of the mortgage office is vain, and creates no 


86 


84 


01 


SOD. cvvccecnenyexiccenseisndindsic dice nblisstsedlssileiniessihuelaa- alan 1b. 


5. So, when judicial or conventional mortgages are extinguished by a 
probate sale, or for want of a new inscription at the end of ten years, the 
recorder of mortgages should nole them on his books, and not include 
them in his certificates as existing 


6. Where property is sold at probate sale for less than the sum for which 
it is mortgaged, the mortgage creditor can only be placed on the tableau 
with a privilege for the amount of the sale; and for the balance of his 


claim he must be set down as an ordinary creditor..... Baldwin vs. Criswell, 166 


6. A mortgaged creditor is entitled tqa writ of sequestration against 
the mortgaged property, whenever he apprehends it will be removed out of 
the state before he can have the benefit of his mortgage ; and in such cases, 
a writ of sequestration can be granted in the absence of a principal demand 


pending before the court granting it...............:cceeeeeees Williams vs. Duer, 531 


VOL. XIV. 
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NOVATION. 


1. Where the seller delivered up the notes of the purchaser which he 
had received for the price, in exchange for the notes of other persons, the 
debt due by the purchaser was thereby novated ; and his warranty does 
not extend to the solvency of the makers and endorsers of the notes 
PO aiivnininsenssiiers tie Sosnssisrsceveenscoes.ces Barthet vs. Andry, 


NULLITY. 


* 42 The nullity resulting from a prohibited sale to executors of property 
of the succession administered by them is absolute. No subsequent ratifica- 
tion can give it effect against third persons interested, who are not parties 
to the ratification................. 00.005 Scott’s Executrix vs. Gorton’s Executor, 


2. The ratification of an absolute nullity can have no retroactive effect, 
but is a new title, and cannot prejudice the rights of third parties pre- 
viously acquired, whilst a relative nullity relates to the original act........... 


3. The nullity of a probate sale cannot be sought in a direct action in 
the District Court. The order of sale by the Probate Court is held to be a 
judgment which protects purchasers under it....Graham’s Heirs vs. Gibson, 


4. So, where heirs sue in the District Court, to recover from the pur- 
chaser and third possessor of property sold at the probate sale of their 
ancestor’s estate, on the ground that the proceedings and sale by the Court 
of Probates were illegal, and should be cancelled and annulled: Held, that 
this is in the nature of an action of nullity, and the District Court is 
SE Ronee sia 0 cnr ceccevecenreovocceven sosoee ccerevecssec concen veswenensets 


OBLIGATION. 


1. Where the purchaser and ten other persons bound themselves joinily, 
to reimburse the seller the amount of certain notes given to him, if not 
paid at maturity, each one will only be liable for his proportion of the 
DONG PI Eis dais Hess carci scree evesccns tre rpectacosemasoncowses Barthel vs. Andry, 

2. So, where the purchaser, supposing himself bound in solido, when he 
was only jointly liable with others, made a contract for the payment of 
the whole claim under this belief: Héld, that it was an error of law, and 
he is entitled to be relieved from his obligation..................00.-cseseseseesees 

3. Where an undertaker gave an order to his plasterer, on the owner, 
payable out of the second and third instalments of the price of building, 
when the house was finished, which was accepted: Held, that no subse- 
quent agreement between the undertaker and owner, prolonging the time 
of finishing the house, could change the obligation of the acceptor of 


the order, although the house was destroyed by fire in the meantime. 
Sargeant vs. Daunoy, 





115 


ib. 


43 
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4. Neither party to a contract has any power to change his obligations 


toathird party growing out of said contract, by subsequently altering 
or prolonging its execution as between themselves..............ssseeeesessesees 1b. 


PARTITION. 


1. In an action for a partition, a judgment in the Court of Probates fixing 
the rank and portion of heirs inheriting a succession, is res judicata when 
not appealed from, and no one of them can be deprived of his share in a 
PMO UONE GULIET. 0s 5 cess cessesccecsdvetedevesaswbsedecccenses -Hook vs. Hook et al., 22 , 


3 


2. A licitation made to effect a partition is nota sale as between the 
heirs, and does not change the character of the thing to be partaken. The 
proceeds of real estate represent it, and are really........4sccscececeeeceeeeeeeeees ab. 

3. If the heir reside in Louisiana, the proceeds of real property situated 
in the state, sold to effect a partition, are real, and will descend, according 
to our laws, to the heirs as real estate..............ccccccecocscscscscnssseee sroceces 36. 


PARTNERSHIP. 


1. In ali associations or contracts, the partners or parties in interest, 
must be made parties to all suits instituted on the contract or association. 
Allard et al. vs. Orleans Navigation Company, 27 
2. So, where a portion of the shareholders of the Pontchartrain Lake 
Road Company sued for an infringement of their contract with the 
defendants: Held, that all the shareholders or parties in interest must be 
MAGS Partibs to TO Wits. 6. 5.5 ciicis cedcénscscceuciuddsccdetesetemencteenel Sdebedss ab. 
3. Partners doing business as “ wood merchants, and running drays for 
hire,” constitute a commercial partnership, and are bound in solido for the 


Obligations of the firm............00.0-c0rssrevee ssetescesseessees Hubbell vs. Read 243 
4. Service of citation on one partner of a particular partnership is 
insufficient to bring all the partners into court.....M‘Gehee vs. M‘Cord et al., 362 


5. Several persons associating themselves under a particular style and 
firm, for the purpose of constructing a rail-road, although they draw bills 
of exchange in the mercantile form, will be considered as forming an 
ordinary or particular partnership... ....00...00s0..ccccoseseesecesesenescssecenssbe 1b. 
6. Particular partnerships are joint, and the obligations of the firm bind 
the partners jointly only, who must be sued together, and service of citation 
Sande on cach and every partees.......c.cccccccvessnnscescswecstbondesdeduennnens 1b. 
7. A member of a commercial partnership may constitute the firm his 
attorney in fact, to endorse his name on notes payable to his order, in his 
IO Gi 0 icin istics css tise. ceceeseeesvanse tem scbunsoes Sanderson vs. Oakey et al., 373 
8. In relation to property acquired by illicit traffic, a partner stands in a 
different light from creditors; they claim to be paid out of the general 
assets of their debtor; the partner seeks for one half of the property 
unlawfully acquired ,and cannot be listened to...... Adams vs. His Creditors, 454 
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9. When there is no evidence to the contrary, the owners of a steam- 
boat will be deemed commercial partners, and bound in solido for her 





QB inisk i iddhd teins Sku Sed Sieae aaa apovdayestcbed ied Shaum vs. Strong, 491 


10. So, where the captain gave his due bill to the engineer of a steam- 
boat for a balance of wages due him, the defendant, as one of the owners, 
was held liable for the amount of the claim.................5 ccesceecscsvecceeeees 


PLEDGE. 


1. Where bank stock is pledged to secure a debt due to the bank, and is 
afterwards transferred in payment at its full value, although made on the 
eve of insolvency, it does not prejudice other creditors, and is not fraudulent 


NN Ss ictcscnciscescturereeestyocteted Caldwell et al. vs. Atchafalaya Bank, 308 


POLICE JURY.—Sere Pustiic Works. 
PRACTICE. 


1. In all cases, where suits are instituted by associations, or partnerships, 
the parties or partners in interest, must be made parties to the suit on the 
contract or act of association. A portion of the partners, or shareholders, 
cannot maintain an action without joining all. 


Allard et al. vs. Ocean Navigation Company, 27 


2. Where the legality of issuing an order of seizure and sale has been 
passed upon, in an opposition made by the defendant, the court will take 
no further action on the matter, when brought up on a rule to show cause 
why an alias order of seizure should not be set aside.....Florance vs. Wilcox, 


3. If, on an examination of the record, the appellant appears to be 
entitled to relief, the court will award it according to the nature and 


SD BEAN i vii incini te eneiicc veneneics cong. coresvervees Painpaie vs. Martin, 59 


4. So, where by the record it appeared the verdict was entered for “ six 
hundred dollars, or the return of a note, &c.,” upon which judgment was 
rendered for “ six hundred dollars, fo be satisfied by the return of the note, 
&c.,” and the evidence showed that it should be for “ six hundred dollars, 
and the return of the note, &c.,” this court gave judgment accordingly...... 

5. A sheriff’s account for fees and charges need not be proved, when 
not contested or required by the court. The law provides that the fees 
for keeping personal property and slaves, taken under legal process, shall 
be at the discretion of the court.............0...:.cceeeeeee Avart vs. King et al., 


6. After an answer to the merits, the plaintiff cannot proceed to take 
judgment ex parte, without setting the cause for trial, because the defendant 
merely neglected to answer interrogatories, which were taken for confessed. 
He can only avail himself of the confession as proof on the trial. 

Behan vs. Hite, 


58 


62 


67 
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7. In a collision between a steafn-boat and flat-boat, by which the latter 


and its cargo were lost, and the weight of testimony going to show the 

fault was with the former, the owners thereof were held liable for the loss. 
Vanlandingham vs. Achison et al., 73 

8. Also, in a contest about the occupation of leased premises, which is 

submitted to a jury, it is properly a question of fact; and the verdict 

being justified by the evidence, it will not be disturbed, although against 
NID os cigs sei eccce wnaneeniensve cbdonledeed Palfrey vs. Scates & Baggett, 79 


9. Where judgment by default is confirmed and made final, after answer 
filed and prayer for a jury without a trial, it vitiates the proceedings, and 
the case will be remanded....................cccceeees French vs. Putnam et al., 97 


10. A prayer by the appellee to amend the judgment in his favor, comes 
too late when only filed on the day the cause is set for argument. 
Gibson vs. Huie &e., 129 
11. Where a defendant avers that a certain note held by him and 
attached in the hands of the makers was transferred by him before service 
and notice of the attachment, and fails to show this, it will be taken for 
granted he wes still in possession... .....g... 20.000 sssccoscsenceserecessessoscctsebis ab. 


12. Where a re-hearing is granted only on a particular branch of a cause, 
no other part of it can be examined on the second trial. 
Hopkins et al. vs. Laplace, Syndie &e., 144 
13. In an action of slander of title, claiming damages, it is not necessary 
to allege and show that the defendant is in possession ; and his exception 
disclaiming possession and title will not authorize the dismissal of the 
suit. The plaintiff has the right to try the issue of slander of title, 
and to show damages if he can..............+...0eece008 Hewitt vs. Seaton et al., 159 


14, The signature of a constable to a return of service of citation made 
by him, will be taken as true, without proof being made of it. 
Graham’s Heirs vs. Gibson, 146 
15. Where the allegations in the petition are vague and insufficient, 
they may be rendered certain by the averments in the answer, and evidence 
admitted under them in aid of the plaintiff’s case, which would have been 
excluded for want of proper allegations....... Burland vs. Carrollton Bank, 189 


16. A sale having all the forms of a legal sale by authentic act, cannot 
be treated as a nullity, even if fraud is alleged.................cccccceceecceeceee ab. 


17. Questions of fact, and the assessment of damages, are peculiarly 
subjects for the consideration of a jury................. Martin et al. vs. Nally, 205 


18. In a case involving facts only ; and there being no positive evidence 
of the facts as alleged, this court refused to disturb a verdict in the negative, 
Williams vs. Lanier, 





622 INDEX OF 


19. Where a cause has been laid over from day to day until the last day 
of the term, the defendant will not be allowed to delay the trial, in order to 
attach his witnesses ; but will be ordered to proceed in the trial unless he 
discloses and shows the materiality of their testimony...... Raby vs. Brown, 247 


20. A simple denial of the plaintiff’s right to sue as the holder of a 
negotiable note or instrument, cannot authorize the maker to contest his 
title to it, when he holds by a blank endorsement, unless it has been lost 
OE IN ss copisinssnesadoicsyves sik enwan dischbaskeek M‘Kinney vs. Beeson’s Estate, 254 


21. A party pleading minority, and it is shown that he is near the age of 
majority, he must clearly make it appear that he was a minor at the time 
of the contract, or his plea will not avail him.................+ Davis vs. Coan, 257 


22. Where the defendants are interrogated as to the consideration of the 
note sued on, and neglected to answer; their silence must be taken pro 
confessis, and it will be deemed full proof...Polo & Tivilier vs. Natili et al.; 260 


23. It is not a valid objection to testimony that two witnesses were 
examined together, and made oath to the same facts, in the same depo- 
sition, There is no law prohibiting a joint examination of witnesses, and 
taking their joint testimony in one deposition..........Clark vs. Clark et al., 270 


24. A party has no right to interrogate a juror, on oath, whether he 
understands the English language.............. pevteesenh| heenieel Gay vs. Ardry, 288 


25. The plea of the general issue admits the signature of the maker of 
I OR sida. o0s5icse iis ee cecdit camencrs Kairin et al. vs. Palmer, 361 


26. Whatever might have been cured by evidence or admission in the 
court below, cannot be assigned as error apparent on the record. 
Nott et al. vs. Brander et al., 368 
27. When the certificate to the record shows that it contains all the 
evidence adduced on the trial, the appellant may at any time call the 
attention of this court to any error on the face of the record; or try the 
case on the merits without any assignment at all.................cceeceeeseees ewe 0, 


28. The plea of the general issue and compensation by the maker of a 
note, is an admission of the plaintiff ’s title to sue on it. 
Rost et al. vs. Byrne, 372 
29. It is no ground of complaint that the cause was tried ex parte when 
the defendant neglected to attend...............ssese0s Thayer et al. vs. Rieder, 383 


30. Where the error assigned, might have been cured by evidence, it will 
mot GUE the partyeciee. scar .svcccsveccoccccccvecscsccccccevoces vececncesvenge. sonteesbe 


31. Where a plea in compensation and reconvention is sustained by 
the evidence, judgment will be given against the plaintiff for the balance 
due after extinguishing his demand with interest..,...,Zeringue vs. Rizner, 385 
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32, Immaterial amendments, even if erroneously allowed, or rejected, 


where they cause no injury or prejudice to the party, will not be allowed 


to interfere with the judgment, or cause its reversal in this court. 
Rio vs. Gordon et al., 418 


33. Where the appellant may reasonably have had doubts of the 
correctness of the judgment below, he will not be condemned to pay 


34. An exception to the suit, alleging that the plaintiff has shown no 
cause of action, must be first considered independently of any other matter 


ND cisik obbisvebiniiesceiviseiietedive eveovetiitbasle biwil Marlin vs. M‘Masters, 420 
35. A party seeking to recover, must make his claim certain; it is not 
enough to render it only probable..................... Adams vs. His Creditors, 454 


36. The ten days allowed for the defendant to answer in, are not required 
to expire before the commencement of the term to which he is cited. As 
soon as they expire, if the court is in session, the plaintiff may proceed to 
take judgment by default if the answer is not put in. 
Maurin et al. vs. Dashiell, 471 
37. Notice of trial may be served on the counsel of the defendant, and it 
I scenes ysipesuye sentinen seaniiiisanstiaeaidl Dwight et al. vs. Scates, 495 
38. An injunction case, when the answer is in, may be set for trial 
pending a rule to show cause why the injunction should not be dissolved, 
and on the day fixed for the trial of the rule................ Williams vs. Duer, 523 
59. If, in the answer to an opposition against an order of seizure and 
sale, the party sets up matter different from that in his original petition, or 
which amounts to a replication, it may be disregarded................2.seseeee- wb. 
40. The Union Bank did not lose its capacity to sue and stand in 
jadgment, by the suspension of specie payments....Union Bank vs. Mortee, 541 


PRESCRIPTION. 


1. Suit by a single creditor to annul a contract, on the ground of undue 


preference to another creditor, is prescribed by one year. 
Caldwell et al. vs. Atchafalaya Bank, 308 


2. But the revocatory action may be brought within the year by a creditor 
from the date of his judgment against his debtor, or by a syndic representing 
all'the creditors, within a year from the date of his appointment, éo set aside 
all contracts of the insolvent debtor by which creditors are injured........... - tb. 

3. The wages of an overseer are prescribed after the lapse of three 
years from the time the services are rendered, notwithstanding they may 
have been continuous from the commencement to the time of instituting 
I ik « dacnciscivnrite once cacnantensoaineens connse pesenstuenesess oan Cresap vs. Winter, 553 

4. Where suit is for six years wages of an overseer, prescription bars so 
much as has not accrued within the last three years before bringing suit..... 4b. 
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5. The right of passage, and to use an open space in a town, as a public 
alley or street, is not acquired by prescription. 
Crossman et al. vs. Vignaud et al., 


PRINCIPAL AND AGENT. 


1. An agent receiving drafts, and engaging to’ make title as soon as he 
has collected them, undertakes to present them for payment and account 
to the other party for them, or show that one or more of them remained 
unpaid before he is exonerated from his obligation......M‘ Allister vs. Srodes, 


2. An agent is bound to administer proof of his performance of the 
obligation resulting from his agency................sc00ssececeecsecectscecssrsceece 


PUBLIC WORKS AND PLACES. 


1. The police jury may recover from the owner the value of repairs 
put on his plantation or property, in making levees and roads that are 
useful and necessary. A failure to give notice cannot defeat this action ; 
it is founded on the great principle of equity, that no man shall profit by 
the labor of another, without compensation. (Police Jury vs. Hampton, 5 
Martin, N. S., 389, 398.).. Police Jury of Pointe Coupée vs. Smith’s Syndics, 

2. An open space had been used as an alley or public street, in the town 
of Natchitoches, for upwards of thirty years, but was not shown to have 
been designated as such on the plan of the town, or by destination to 
public use: Held, that it remained private property,and as such was held 
by the defendant’s title... .............000200+ Crossman et al. vs. Vignaud et al., 

3. The right of passage, and to use an open space in a town, as a public 
alley or street, is not acquired by prescription. It is an interrupted 
servitude, which requires the act of man‘to be exercised, and can be 
Se NE FOG BO... cn cgrecnenetesscereonnennnwpesesociovecscaseosesnecns anna 


REDHIBITION. 


1. In a redhibitory action for the rescission of the sale of a slave, when 
the evidence leaves it doubtful whether the disease, of which the slave was 
afflicted, originated before or after the sale, and the jury find for the defen- 
dant, their verdict will not be disturbed..................++: Barnett vs. Macoin, 


2. A slave may appear perfectly healthy at the time of sale, and yet be 
afflicted with a redhibitory disease, rendering her valueless,and which does 
not come within the law providing for defects discoverable on simple 
MORAINE ab cap stk Krai ¢< Geet ob wer esededecvasessercese seamen Herries vs. Botts, 

3. A disease, although not known at the time, which renders a slave so 
valueless that it must be supposed the owner would not have purchased 
her had he known it, is a redhibitory one, which authorizes a rescission of 
Sie GAG GNA FOUIEI OEE PHICG ni iccii cess vi vcesessce socccccccvcseesegess tseveues ‘ 


173 


442 


ab. 





173 


ib. 


428 


432 


tb. 
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REMOVAL OF CAUSES. 
PAGE 


1. Where a corporation existing in another state is sued by attachment 
here, it is sufficient for such defendants to present a petition in compliance 
with the twelfth section of the judiciary act of 1789, and allege that the 
corporators are all and each’ of them, citizens of another or other states, 
or aliens, in order to have the cause removed to the United States Court. 

Oakey et al. vs. Commercial and Rail Road Bank of Vicksburg, 515 

2. In an application for the removal of a cause to the United States 
| Court, the State Court has no authority to inquire into the truth of the 
allegations in the petition. It is sufficient,and the record must show, that 
the defendants are citizens of another state, or aliens.............<....se.0s+0+« . th 


RES JUDICATA. 


1. A judgment rescinding an order of seizure and sale on account of the 
insufficiency of the authentic evidence on which it was granted, but without 
prejudice to the creditor’s rights in any other remedy he might seek, 
cannot be pleaded as res judicata, or in bar of an action in the via ordinaria. 

Police Jury of Pointe Coupée vs. Smith’s Syndics, 68 

2. Where the defendant in eviction calls his vendor in warranty, demand- 
ing the return of the price, and the value of the improvements, with a 
q prayer for general relief; and has judgment accordingly on this issue, it 
forms res judicata in a subsequent action for the increased value and price 
of the land and improvements.........Vascocu’s Widow and Heirs vs. Pavie, 135 

3. Where a judgment of a court of competent jurisdiction stands unap- 
pealed from, and is final, it is conclusive on all matters embraced in it; 
whatever may be the errors or injustice done by it, it forms res judicata, 
and cannot be re-examined .................ssese000 Patterson vs. Bonner et al., 214 

4. Proceedings had ex parte, going to homologate a tutor’s account 
and grant a final discharge, when there is no opportunity given to the 
heir at law to contest the account, are illegal, and do not form res judicata, 
when the tutor is called on to render his account by the heir of the 
SND cateccses nqdniactnedesseencebemenctennmnmnleiils Gillespie vs. Day, 289 

5. The judgment of homologation of a tableau of distribution so far as it 
settles the rank and privilege of creditors is final, and is res judicata, so 
far as relates to their rank, in all subsequent tableaus. 

Lang et al. vs. Their Creditors, 241 


SALE. 

1. A sheriff’s sale, which recited that it was made in pursuance of a 
certain judgment, which, in fact, did not exist as set forth, was held to be 
defective, and conveyed no title to the purchaser. 

Bailly, f. m. c. vs. Perey, f.w. ¢., 17 





79 VOL. XIV. 
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2. The sale by the sheriff is the last act under the judgment and 
execution, and fixes the condition of the purchaser under it. 
Bailly, f. m. c. vs. Percy, f. w. ty 17 
3. Where a sheriff’s sale purported to transfer all the right, title and _ 
interest, of a particular defendant in execution, to the purchaser, and it 
appeared this defendant was not a party condemned in the judgment, 
by name, and was not, in fact, the true owner of the property seized, the 
sale was held to be bad, ard conveyed no title... tevereesecensererescesseeee  ODe 
4. A licitation made to effect a partition, is aa a as as et the 
heirs, and does not change the character of the thing to be partaken. 
The proceeds of real estate represent it, and are realty. 
Hooke vs. Hooke et al., 22 
5. Where a probate sale is attacked as fraudulent, null and void, and 
the matter is left to a jury, who, in their verdict, treat the sale as a nullity, 
which is supported by evidence, the purchaser cannot avail himself of 
title, or have any recourse, in warranty, against the heirs of the deceased \ 









































I idaitiay wsnntnenpcrgnssrecesstengupaes onesinanteensoes Webb vs. Gorman et al. 88 
6. Where sales are shown to be simulated, the property will be declared 
to belong to the original owner.......... Champagne vs Champagne’s Syndic, 5} 


7. In a sale with a defeasible condition, (vente a réméré,) it rests solely 
on the will of the vendor to dissolve the contract, and his expression of that 
will must have the same effect as the will of both parties in creating the 
i ididicerntenbintuserrniaistadgincemnnienmnbe -Patterson vs. Bonner et al., 244 
8. So, where the vendor in a sale, with a defeasible condition, in the 
presence of two witnesses, offered to repay the price, and redeem the 
property within the time limited, which was refused, and he made no 
consignment of the money: Held, that this was a sufficient notification 
to the vendee of the intention to redeem, and preserve to the vendor the 
right of action to dissolve the contract after the term had elapsed. ........... ib. 


9. Although the right of redemption is preserved to the vendor of his 
intention and readiness to redeem within the time limited, yet without a 
consignment or tender of the money, he is not entitled to the fruits or 
aE chnciaedinibeibeadavescqpeite cusup need pommshespsvotbebapersatostanupimenenpmill ab. 

10. In a vente a réméré, where the vendee has possession, and enjoys the 
fruits or profits of the property, a stipulation to pay ten per cent. interest, d 
on redemption and re-payment of the price, will be deemed illegal.......,.., ib. q 

11. A sale of property inherited by a minor, ordered by a family meeting 
not convoked for that purpose, and which is not shown to be necessary, is 
null and void, and will be: set aside, on an opposition to a motion for its 

©  COMPTMALION, 0.450000 cerns erreeecrersccroces pesp tones enpetanet Morris et al vs. Kemp, 21 
12. A family meeting, convoked for specific and different purposes, is 

without authority to order a sale of property inherited by a minor, whose 

interests they are called on to PING esses ecsccsssccccsvcccccccnctecsccccsccansesesee “tb. 
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13. A sale to effect a partition is null, if the formalities required by law 
are not complied with.............. gee Pipkin vs. Thompson, 272 


14, A sale of slaves by authentic act, cannot be attacked collaterally, or 
considered as fraudulent and be disregarded. It can only be set’aside by a 


revocatory OCtiONn............cscccsecspececssesevecsees .....Morton vs. Crosby et al., 424 


15. Where several lots are sold in block, designated by numbers in a 
particular square, according to a plan, although the number of feet con- 
tained in each is specified, it is a sale per aversionem. The reference to 
the plan and boundaries of the streets must control the measurement of the 


Minsnegnccomvebenessnssnwans srevongesetemine Kirkpatrick vs. M‘Millen et al., 497 


_ 16. In a sale per aversionem, notwithstanding the deficiency in the 
superficial quantity, the purchaser cannot claim a diminution in price ...... 

17. The remedy given to the owner of property to prosecute the folle 
enchére, or purchaser failing to comply with his bid, is cumulative. He 
may elect to prosecute the purchaser for a specific compliance with the 
terms of sale, or for damages, or he may proceed toa re-sale, at the risk of 


ib. 


SGN DOTTIE... ..00sscnnceppceeresspeenees Municipality No.2 vs. Hennen, 559 


18. The vendor in prosecuting the folle enchére cannot recover the 
difference between the first and last sale, if he bids in his own property...... 
13. So the legal owner, or mandatory of the owner, who is alone 
interested in a sale at auction, is equally incompetent to purchase property 
at such sale; and so far as the folle enchére is concerned, the sale is null 
Fe PUN e cicnenisenedccaceuccenve weacde tesecteceseunnaerdvebatiele ainkintiieertaiGnnnn 
14. Where a part of the calls and boundaries expressed in a deed are 
inconsistent with the stipulations in the contract of sale, and impossible 
to be complied with, they will be disregarded......... Marshall vs. Fogleman, 


SEQUESTRATION. 

1. The article 276, of the Code of Practice, pre-supposes that the affidavit 
in a case of sequestration, is to be made by the plaintiff; and when he is 
present, and no proper cause assigned to prevent him, the affidavit of the 
agent will not be sufficient................ssesseeeeereees Hawley vs. Tarbe et uz., 

2. An affidavit in which the plaintiff states, that “he fears the defendant 
may remove the mortgaged slave out of the jurisdiction of the State,” is 
insufficient to obtain an order of sequestration. He should state the facts 


ib. 


151 


92 


which induce his apprehension,...............sssseeseeees Clark vs. Glover et al. 266 


3. The plaintiff, in obtaining an order of seizure and sale against the 
mortgaged premises, acquires a lien on the growing crop, from the moment 
of notification of the order of seizure to the defendant; and he may obtain 
a writ of sequestration against the crop during the pendency of a suspen- 
sive appeal from the order of seizure and sale, and in the absence of any 
principal demand before the court at the time of granting the sequestra- 


LIAB A Gr ce tensibccblee coxcesdscsvesteneurterean vesseecssesees Williams vs. Duer, 531 
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4. A mortgage creditor is entitled to a writ of sequestration against the 


mortgaged property, whenever he apprehends it will be removed out of the 
state, before he can have the benefit of his mortgage; and in such cases a 
writ of sequestration can be granted in the absence of a principal demand 
pending before the court granting it............ss-0.ss.ss0+ Williams vs. Duer, 531 


SERVITUDE.” 


1. The estate below owes a servitude to that above it, to receive the wa- 
ters which naturally flow from the upper estate, and the proprietor below is 
not at liberty to raise a dam, or make any work to prevent this running of 
the waters ; but this must be a natural servitude, not created by the indus- 
ic sk ieutuiveaaicenaneressiccsicesevsivevevensucest Lattimore vs. Davis, 161 

2. The clearing of land and fitting it for agriculture, by cutting ditches 
and canals, cannot be considered as making this servitude more onerous, if 
i ET Oren. errr ne ab. 





3. But where the proprietor of the upper estate cuts ditches, and makes 
drains on to the lower one, without following the natural drains and flow 
of the waters, he will be liable for all damages sustained by the overflow 
TR os « citassivedncyosict's badd tence Viseinei acs MOeicuds vdtbin Savi te AOR ab. 


4. The right of passage, and to use an open space in a town as 4 public 





street or alley, is not acquired by prescription. Itis an interrupted servitude 
which requires the act of man to be exercised, and can be established onlf 
i cnadinnatqeanonsnnninaptoninebswinnogiia Crossman et al. vs. Vignaud et al., 173 


SHERIFF. 


1. When a sheriff acts honestly, being a public officer, he must be 
protected against excessive and vindictive damages. 
Smith vs. Bradford et al., 281 
2. So, where the sheriff illegally removed slaves by seizure from the 
plantation they were cultivating, a bare remuneration for the loss sustained, : 
so far as it can be ascertained, should be adopted as the measure of 





GIB ono.c0 000009 cercccccecse nvesscsdeatsnoncescveneecesl® epesevonssecunenpsccecenoesee ib. 
3. The damages for loss of time of slaves by illegal seizure and removal, 
should be estimated at the usual rates of hiring slaves................200-+sseeee ib. 


4. A sheriff’s account for fees and charges need not be proved when 
not contested or required by the court. The law provides that the fees 
for keeping personal property and slaves taken under legal process by the 
sheriff, shall be at the discretion of the court...........4vart vs. King et al., 62 


SLANDER. 
1. In actions of slander, when the words spoken are uttered with the 
intent to defame and injure the plaintiff in his business and livelihood, the 
law authorizes a recovery in damages for the injury sustained, without 
showing special damages. .........cessseeerrererreerereeeneres Guice vs- Harvey, 198 
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2. The jury have no fixed rule in assessing damages in cases where the 


words are actionable. .They.may take into consideration the trouble and 
inconvenience which the plaintiff has been atin seeking relief, as making 
part of the injury sustained............ banbus oscv diene latin dtitudl Guice vs. Harvey, 198 


. SURETY. 


1. The surety, to entitle himself to the right of discussion, must pursue 
the formalities pointed out in article 3016, of the Louisiana Code, or his 
plea will be overruled................scccccesccsosseees os Allen vs. Petrovic et al., 165 
2. Sureties are not bound to show they had funds at the place of pay- 
ment to meet the note at maturity. It is incumbent on the maker to 
INE ins ninccane senantensniinenideosisaasisiil Fort vs. Cortes & Laplace, 180 


3. The sureties may oppose the want of demand of payment at the place 
specified, as an exception to the action against them> They may oppose 
to the action all the exceptions allowed to the maker, and which are 
ee ib. 


3. The surety in a sequestration bond, must reside, and have his domicil 
in the parish where the suit was instituted, or the sequestration will be set 
aside, if the adverse party asks for it...............cseecseees Gossett vs. Cashell, 245 


TUTOR. 


1. Proceedings had ez parte, homologating a tutor’s account, when there 
is no opportunity given to the heir at law to contest the account, are 
illegal, and do not form the exception of res judicata, when the tutor is 
sued by the heir of the deceased pupil to render an account. 
Gillespie vs. Day, 289 


VERDICT. 


1. A verdict for the dissolution of a partnership, when that part of the 
plaintiff ’s prayer is not expressly objected to by the defendant, cannot be 
complained of ; and, when supported by testimony rejecting his claim in 
reconvention, the verdict will not be set aside............... Peire vs. Marlin, 64 

2. The misconduct of a juror, will not be deemed sufficient ground to 
set aside the verdict, if, from the evidence, the court believe impartial 
Justicn has beam Gome.........000cccserseecesccoserensescsesesccesesscsosoeepsossssocass ib. 


3. Where damages are complained of as excessive, the assessment of 
them are considered so peculiarly the province of the jury, that the 
verdict will not be disturbed, without evident grounds. 

Quartreveaux vs. Caboche, 366 

4. A verdict which gives interest from judicial demand, is sufficiently 
certain, as the record specifies the day when interest commences. , 

Gay vs. Ardry, 288 
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5. A vahaiet “ for the plaintiff,” without specifying any sum, is defer 
and illegal, when the suit is fora money demand, and - be set aside, 


6. The Supreme Court, on atthe aside the verdict of a jury, will rendee : 


final pemme in the case, if the evidence and facts in the record enable it. 
to do BO. ee eeee eee SSCS SSECESS COSTE T SHE Te eevescoves 
7. The viene ni a jury on mere matters set fact, Drought out by the. 


answers of the parties to interrogatories propounded to each other, will not ’ 


be disturbed without good ground.,,...........scccscecssceeees Burton vs. Hoff, 


8. Mebsstions of fact, and the quantum of damages in actions of slander, Ri. 


are $0 peculiarly the province of the jury, that their verdict will not be 


disturbed unless manifest injustice has been done Howe vs. Fraser, 8% 


9. It does not necessarily follow that a verdict isto be set aside on 


account of the admission of improper evidence; as where proof of notice — 


to an endorser is not satisfactory,a verdict in his favor will not be 
disturbed............. Reach toi ed paasmat Sead) Sowkerebbioeny Briggs vs. Stafford, 


WILL. 


1. Acopy of a foreign will, authenticated only by an ez parte affirmation 
of an attorney in fact, is insufficient to authorize the judge of probates to 
register it in this State............ oe oube State vs. Judge Bermudes, 


WITNESS. 


1. The circumstance of a witness being the clerk to the plaintiffs, and 


brother to one of them, does not destroy or diminish his credibility. 
Frost & Johnson vs. Bebout et al., 
2. A notary public, who signed the protest, cannot be received as a wit- 


ness to prove that no demand was made, A public officer who has given 


a solemn certificate in his official character, and under his seal of office, 
cannot be listened to as a witness to prove it false Briggs vs. Stafford, 
3.. Where a witness swears positively to a signature without being inter- 
rogated as to his means of knowledge, it is sufficient. It would be other- 
wise, if he was interrogated, and failed to give a satisfactory answer. 


Dwight et al. vs. Scates, 


ei 











